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THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In Re: Heartland Payment §
Systems, Inc. Customer Data §
Security Breach Litigation §
Civil Action No. 4:09-MD-2046 § Civil Action No. 4:09-MD-2046
§
§
This filing relates to: §
8
CONSUMER TRACK ACTIONS §

ORDER

The Representative Consumer Plaintiffs have moved for an order: (i) preliminarily certifying
under Fed. R. Civ._ P. 23 a class for the purposes of settlement only; (ii) preliminarily approving
under Fed. R. Civ. P. 23(e) the proposed settlement set forth in the December 18, 2009 Settlement
Agreement, with Exhibits (the “Settlement Agreement”), which was filed with this court on
December 18, 2009; (iii) appointing representatives of, and colead counsel for, the Settlement Class;
(iv) approving the summary form of notice (“Summary Notice’) and long form of notice (“Notice”)
attached as Exhibits to the Notice Plan; (v) appointing Hilsoft Notifications as Notice Specialist and
a claims administrator selected by Heartland and approved by Colead Settlement Class Counsel as
Claims Administrator; and (vi) approving the proof of claim form attached as Exhibit D to the
Settlement Agreement (“Proof of Claim Form™).

Based on the Settlement Agreement, the motion and the supporting brief, and the arguments
of counsel, this court permits notice of the settlement to be issued on the terms and conditions set
forth in this order. This order does not approve the fairness, reasonableness, or adequacy of the

settlement. Those issues are to be determined at the final fairness hearing. Instead, this order is
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based on a determination that it is appropriate to communicate the proposed settlement is appropriate
to the class members using the notice scheme outlined by the parties.

This court orders as follows:

1. Having made the findings set forth below, this court certifies for settlement purposes
only the “Settlement Class” in accordance with the Settlement Agreement.' The Settlement Class
is defined as:

[A]ll Persons in the United States who had or have a payment card
that was used in the United States between and including December
26,2007 and December 31,2008 (the “Settlement Class Period™), and
who allege or may allege that they have suffered any of the Losses
defined [in the Settlement Agreement]. Excluded from the definition
of Settlement Class are Heartland and its officers and directors, and
those Persons who timely and validly request exclusion from the
Settlement Class.

“Heartland” means Heartland Payment Systems, Inc. “Settlement Class Member(s)”” means
a Person(s) who falls within the Settlement Class definition. “United States” includes the District
of Columbia.

As provided in the Settlement Agreement, if this court does not grant final approval of the
Settlement Agreement, or if the Settlement Agreement is terminated in accordance with its terms,
then the Settlement Agreement and the certification of the Settlement Class will be vacated and the
Litigation will proceed as though the Settlement Class had never been certified, without prejudice
to any party’s position on class certification or any other issue.

2. The Settlement Class is so numerous that joinder of all members is impracticable.

3. Based on the terms described in the Settlement Agreement:

' The terms and phrases in this order have the meaning of the defined terms in the Settlement Agreement.
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a. There are questions of law and fact common to the Settlement Class.

b. The claims of Representative Consumer Plaintiffs are typical of the claims
of the Settlement Class members.

c. Representative Consumer Plaintiffs and Colead Settlement Class Counsel will
fairly and adequately represent the interests of the Settlement Class. There are no conflicts of interest
between Representative Consumer Plaintiffs and Settlement Class members.

d. Questions of law and fact common to Settlement Class Members predominate
over any questions affecting only individual members of the Settlement Class.

e. Certification of the Settlement Class is superior to other methods for the fair
and efficient adjudication of this controversy.

4. The Settlement Class is certified for settlement purposes only under Rule 23 of the
Federal Rules of Civil Procedure. This ruling is preliminary and will be examined in light of the
evidence received at the final fairness hearing.

S. Without expressing any opinion on whether the settlement will ultimately prove to
be fair, reasonable, and adequate under Rule 23 of the Federal Rules of Civil Procedure and the Class
Action Fairness Act of 2005 (“CAF A”), the settlement does not have obvious flaws that prevent
issuing notice and scheduling a final fairness hearing

6. Julie Barrett, Mark Hilliard, Derek Hoven, Talal Kaissi, Loretta A. Sansom, Scott
Swenka, and Phillip Brown are appointed as representatives of the Settlement Class (“Representative

Consumer Plaintiffs”). Ben Barnow of Barnow and Associates, P.C., Lance A. Harke of Harke &
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Clasby LLP, and Burton H. Finkelstein of Finkelstein Thompson LLP are appointed as co-lead
counsel for the Settlement Class (“Colead Settlement Class Counsel”).

7. A final fairness hearing will be held before this court on December 10, 2010 at 9:00
a.m. in Courtroom 11B of the United States District Court for the Southern District of Texas,
Houston, Texas, to determine: (a) whether the Settlement Agreement is fair, reasonable, adequate,
and in the best interests of the Settlement Class; (b) whether a Judgment, as provided in the
Settlement Agreement, should be entered granting final approval of the settlement; (c) whether, and
in what amount, attorneys’ fees and expenses should be awarded to Colead Settlement Class
Counsel; and (d) whether, and in what amount, incentive awards should be made to Representative
Consumer Plaintiffs and Named Plaintiffs. This court may adjourn and/or continue the Final
Fairness Hearing without further notice to Settlement Class Members.

8. The Summary Notice and Notice in the forms attached as Exhibits to the Notice Plan
is approved as to form and content, subject to the grammatical corrections discussed on the record
at the April 27, 2010 hearing and careful proofreading by the parties.

9. Hilsoft Notifications of Souderton, Pennsylvania, as Notice Specialist, and Epiq Class
Action & Claims Solutions, Inc. is appointed as Claims Administrator, as set forth in the Settlement
Agreement.

10.  The Proof of Claim Form attached as Exhibit D to the Settlement Agreement is
approved as to form and content.

11.  Heartland must cause the Summary Notice to be published with a reach of not less
than approximately 80% of the putative class, targeted to adults over 18 years of age with credit or

debit cards, in the United States. Publication will be in a range of consumer magazines, newspapers,
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and/or newspaper supplements designated by the Notice Specialist consistent with the publication
plan submitted in support of the motion for issuance of this order. The Claims Administrator will
establish a dedicated settlement website and maintain and update the website throughout the Claim
Period, with the forms of Summary Notice and Notice, the Proof of Claim Form, and the Settlement
Agreement. The forms of Summary Notice, Notice and Claim Form approved by the court may be
adjusted by the Notice Specialist and/or Claims Administrator respectively, in consultation and
agreement with the Settling Parties, as may be reasonable and not inconsistent with such approval.

12.  The publication of the Summary Notice and the availability of the Notice in the
manner proposed by the parties is the best notice practicable under the circumstances and complies
with the requirements of Fed. R. Civ. P. 23, applicable law, and due process. Individual notice
cannot be provided through reasonable efforts.

13.  No later than 14 days before the final fairness hearing, Co-Lead Settlement Class
Counsel and Heartland will file one or more declarations describing how the Summary Notice was
published and the Notice was posted at a dedicated settlement website, in accordance with the terms
of this order.

14.  Heartland must comply with the obligation to give notice under CAFA, 28 U.S.C.
§ 1715, in connection with the proposed settlement. No later than 14 days before the final fairness
hearing, counsel for Heartland will file one or more declarations describing how Heartland has
complied with the notice obligations under 28 U.S.C. § 1715.

15.  Each Person wishing to opt out of the Settlement Class must individually sign and
timely submit a written notice of such intent to a designated Post Office Box established by the

Claims Administrator, as set forth in the Notice. The written notice must clearly manifest an intent
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to be excluded from the Settlement Class. To be effective, written notice must be postmarked at
least twenty-one (21) days before the date of the final fairness hearing.

16. Within seven (7) days after the deadline for Persons to request exclusion from the
Settlement Class, Colead Settlement Class Counsel must furnish to counsel for Heartland a complete
list of all timely and valid requests for exclusion (the “Opt-Out List”).

17.  All Persons falling within the definition of the Settlement Class who do not request
to be excluded from the Settlement Class will be bound by the terms of the Settlement Agreement,
the Judgment, and all orders entered by this court in connection with the Settlement Agreement. All
Persons who submit valid and timely notices of their intent to be excluded from the Settlement Class
will neither receive any benefits nor be bound by the Settlement Agreement terms.

18.  Settlement Class Members who qualify for and wish to submit a claim for any benefit
under the settlement as to which a claim is required must do so in accordance with the requirements
and procedures of the Settlement Agreement. All Settlement Class Members who qualify for any
benefit under the settlement as to which a claim is required but who fail to submit a claim in
accordance with the requirements and procedures of the Settlement Agreement will be forever barred
from receiving any such benefit but will in all other respects be subject to and bound by the
Settlement Agreement provisions, including the releases, and by the Judgment.

19.  Each Settlement Class Member desiring to object to the settlement must submit a
timely written notice of his or her objection. Such notice must state:

(i) The objector’s full name, address, telephone number, and e-mail address;

(ii) Information identifying the objector as a Settlement Class Member, including:

(a) proof that he is a member of the Settlement Class (e.g., a letter from their
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